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BERCH Justice

11 Brian Jeffrey Dann was sentenced to death under a
procedure found unconstitutional in Ring v. Arizona, 536 US.
584, 122 S. . 2428 (2002) (“Ring Il”). In Rng Il, the United
States Supreme Court held that Arizona’s capital sentencing
schene violated the defendant’s Sixth Anendnent right to a jury
trial. 1d. at 609, 122 S. C. at 2443.' In doing so, the Court
held that defendants “are entitled to a jury determ nation of
any fact on which the legislature conditions an increase in
their maxi mum puni shnent.” Id. at 589, 122 S. C. at 2432. The
Court remanded the case for further proceedings consistent with
its decision. Id. at 609, 122 S. Q. at 2443.

12 On remand we consolidated all death penalty cases in
which this court had not yet issued a direct appeal nandate,
including Dann’s case, to determne whether Rng Il required
reversal or vacatur of the death sentences. State v. R ng, 204
Ariz. 534, 544, 19 5-6, 65 P.3d 915, 925 (2003) (“Ring I117).
W concluded that we nust review each death sentence inposed in
these cases under Arizona's superseded capital sentencing

statute for harm ess error.? 1d. at 555, 9 53, 65 P.3d at 936.

! The legislature has anmended the capital statute so
that sentencing factors in capital cases are now tried before
juries. See 2002 Ariz. Sess. Laws 5th Spec. Sess., ch. 1, § 1.

2 As we stated recently in State v. Sansing, CR- 99-0438-
AP 4 n.2 (Ariz. Sept. 25, 2003),



13 W now consi der whether the death sentence inposed on
Dann can stand in light of Rng Il and Ring IIl, as well as the
Suprene Court’s decision in Atkins v. Virginia, 536 US. 304,
122 S. C. 2242 (2002), which held that the Ei ghth Amendnent of
the United States Constitution prohibits the execution of
mentally retarded persons. 1d. at 321, 122 S. . at 2252.
FACTS AND PROCEDURAL HI STORY

14 On COctober 1, 2001, a jury found Brian Jeffrey Dann
guilty of three counts of first degree nmurder and one count of
first degree burglary. Following the jury' s verdict, the tria
judge conducted a sentencing hearing in which he found one

aggravating circunstance beyond a reasonabl e doubt: t hat Dann

In Sumerlin v. Stewart, 341 F.3d 1082, 1119
(9th Gir. 2003), the court held that the
rul e announced in Ri ng [ applies
retroactively to cases on federal habeas
review and concl uded t hat a judge’s
inposition of a death penalty “cannot be

subject to harmless error analysis.” [Id. at
*33. W are not bound by the N nth
Crcuit’s interpretation of what t he
Constitution requires. See State .

Vi ckers, 159 Ariz. 532, 543 n.2, 768 P.2d
1177, 1188 n.2 (1989) (declining to follow a
Ninth Crcuit decision which held Arizona' s
death penal ty statute unconstitutiona
because that decision rested on “grounds on
which different courts may reasonably hold
different views of what the Constitution
requires”); State v. Cdark, 196 Ariz. 530,
533, 1 14, 2 P.3d 89, 92 (App. 1999) (sane).
Accordingly, we decline to revisit our
conclusion that Ring 11 error can be
reviewed for harm ess error



had been convicted of one or nore homi cides that were commtted
during the comm ssion of the offense. See Ariz. Rev. Stat.
(“AAR S.") § 13-703(F)(8) (2001). This finding rendered Dann
eligible for the death sentence. See id. § 13-703(E). After
reviewing the mtigating circunmstances Dann presented at the
sentencing hearing, the judge concluded that they were not
“sufficiently substantial to call for Ieniency,” and sentenced
Dann to death. On appeal we reversed Dann’s convictions for two
of the first degree preneditated nurders, but affirnmed one
convi ction of prenedit at ed first degree mur der , t hree

convictions of first degree felony nurder, and the conviction

and sentence for first degree burglary. State v. Dann,
Ariz. , , 1 76, 74 P.3d 231, 250 (2003). VW now review
whether, in light of Ring Il and Ring IlIl, the death sentence

i nposed on Dann can st and.
DI SCUSSI ON
A Ring Il Error
15 In Rng I'll, we concluded that judicial fact-finding
in the capital sentencing process nmay constitute harmess error
if we can conclude beyond a reasonable doubt that no reasonable
jury would fail to find the aggravating circunstance. 204 Ariz.
at 555, 565, 1 53, 102-04, 65 P.3d at 936, 946. W now exam ne

whether the Ring Il error was harmess with respect to the



aggravating circunmstance found by the trial judge in Dann’s
case.

1. Aggravating Crcunstance: Miltiple Hom cides.

16 Arizona |law lists as an aggravating circunstance
whet her “[t] he defendant has been convicted of one or nore other
homcides . . . which were commtted during the conm ssion of
the offense.” A RS. 8 13-703(F)(8). Ring Ill makes clear that
while the finding of an (F)(8) aggravator is subject to a
harm ess error analysis, the finding my not be based solely on
the jury's verdict of guilt on nultiple homcides. 204 Ariz. at
561, 91 81-82, 65 P.3d at 942. Rat her, the nurders nust be
“tenporally, spatially and notivationally related.” Id. § 81
(citing State v. Rogovich, 188 Ariz. 38, 45, 932 P.2d 794, 801
(1997)).

17 In this case, as specifically prohibited by Ring III
and Rogovich, the trial judge based his finding on the fact that
the jury “found beyond a reasonable doubt that the defendant
killed three people.” W agree with Dann that this was error.
See Ring Ill, 204 Ariz. at 561, Y 81-82, 65 P.3d at 942 (noting
that “[w]jithout a finding that the nurders are tenporally,
spatially and notivationally related, the bare jury verdict does
not inplicitly support the F.8 aggravator”) (citing Rogovich,
188 Ariz. at 45, 932 P.2d at 801). As we noted in Ring III

however, we can find the error to be harnless if “no reasonabl e



jury could find that the state failed to prove the F.8 factor
beyond a reasonable doubt.” I1d.  82. W find that to be the
case here and therefore conclude that the error was harnl ess.

18 This court recently analyzed the tenporal, spatial,
and notivational relationships necessary to support a finding of
the (F)(8) factor. See State v. Tucker, _ Ariz. __, 911 65-
66, 68 P.3d 110, 122 (2003); see also State v. Lavers, 168 Ariz.
376, 393-94, 814 P.2d 333, 350-51 (1991). In Tucker, the court

affirmed the trial court’s finding of a spatial relationship

because all victinms were nmurdered within an apartnent, in close
proximty to one another: two in a bedroom and the primary
victim in the adjoining area. Tucker, Ariz. at - ,

~, 97 12-13, 65-66, 68 P.3d at 113-14, 122. It is uncontested
here that Dann’s victinse were also killed in close proximty to
one another. Al died in the front room of Andrew s apartnent,
where they had been seated near one another. Dann, __ Ariz. at
. %7, 74 P.3d at 237.

19 Simlarly, the undisputed evidence at trial showed
that all victinse were killed within nonents of one another. See
id. Wtness Tina Pace-Mrrell, Dann's forner girlfriend,
testified that, imediately after the killings, Dann canme to her
apartnent and told her that he shot Andrew Parks, his intended
victim then Shelly Parks, and then shot Eddi e Payan because he

had wi tnessed the other killings. 1d. The short, uninterrupted



span of tinme in which these actions occurred satisfied the
tenporal relationship required to sustain the (F)(8) factor.
See Lavers, 168 Ariz. at 394, 814 P.2d at 351 (finding a
tenporal relationship existed where “the two nurders were
separated by just mnutes”).

110 Finally, the notivational requirenent was shown by the
uncontroverted evidence that Dann went to the apartnent
intending to kill Andrew, see Dann, __ Ariz. at _ , . 11 6,
19, 74 P.3d at 237, 239, and killed Shelley and Eddie sinply
because they were there, and, wth respect to Eddie, sinply
because he was a wtness, id. § 7. In Tucker, a case very

simlar to this one, we found related notivation where, although

the defendant’s ex-girlfriend was the primary victim other

victims may have been killed to elimnate witnesses. _ Ariz.
at __, ¢ 66, 68 P.3d at 122. W concluded that it was
“difficult to inmagine a notive for the killings unrelated to the
murder of [the girlfriend]”). Id. W conclude here, as we did

in Tucker, that while a jury may differ as to Dann’s precise
notive for killing Shelly and Eddie, no jury would fail to find
that his notives were related to the nurder of Andrew.

111 We conclude that, given the uncontroverted evi dence on
these points, no jury could have found other than that the three

mur der s in this —case were tenporally, spatially, and



notivationally related. W therefore find any error in this

finding harm ess beyond a reasonabl e doubt.

2. Mtigating Crcunstances.
112 Qur harmess error inquiry does not end wth an
exam nation of the aggravating circunstances. Because we can

affirm a capital sentence only if we can conclude beyond a
reasonabl e doubt “that no rational trier of fact would determ ne
that the mtigating circunstances were sufficiently substantial
to call for leniency,” we nust also consider whether reversible

error occurred with respect to the mtigating circunstances.

Ring I, 204 Ariz. at 565, T 104, 65 P.3d at 946.

113 At his sentencing hearing, Dann offered el even
mtigating circunstances for the court’s consideration. Thr ee
of these factors were statutory: i npai rnment, unusual or

substantial duress, and age. A RS 8§ 13-703(9 (1), (9 (2),
(G (5). Dann also offered eight non-statutory factors: (1)
abandonnent , (2) polysubstance abuse and dependency, (3)
dysfunctional famly, (4) lack of stability, (5) brain damage,
(6) psychiatric issues, (7) residual doubt, and (8) famly
support. The trial judge found that Dann proved three of these
latter mtigating circunstances: substance abuse, psychiatric
i ssues, and famly support. He gave little weight to famly
support and substance abuse, however, and determ ned that Dann

failed to establish a significant causal connection between the



psychiatric issues and the three nmurders of which he was
convi ct ed. As a result, the trial judge concluded that the
wei ght of these mitigating factors was insufficient to call for
| eni ency.

114 Based on the conflicting evidence in this record on
t hese issues, we cannot conclude beyond a reasonabl e doubt that
no rational jury would find other than as the trial judge found.
After reviewing the evidence, we cannot say that a jury would
not have found additional mtigating factors or weighed
differently t he mtigating factors t hat wer e f ound.
Furthernore, we cannot say beyond a reasonable doubt that if a

jury had found additional mtigating circunstances or weighed

the mtigating circunstances differently, it would not have
found them “sufficiently substantial to call for leniency.”
A RS 8§ 13-703(F). Therefore, we conclude that the R ng 11
error was not harmess in this case. Accordingly, we vacate

Dann’s death sentence and remand for resentencing.

B. Mental Retardation as an Absolute Bar to Execution
115 Qur inquiry is not yet conplete. Wil e Dann’s case
remai ned on direct appeal, the Suprene Court announced that the
Ei ghth Amendnent to the United States Constitution “‘places a
substantive restriction on the State’s power to take the life’
of a nmentally retarded offender.” Atkins, 536 U S. at 321, 122

S. . at 2252 (quoting Ford v. Wainwight, 477 U S. 399, 405,



106 S. . 2595, 2599 (1986)). Furthernore, in 2001, shortly
before the decision in Atkins was announced, the Arizona
| egi slature enacted a statute barring the inposition of the
death sentence on mentally retarded persons.?®

116 Dann asserts that he should be afforded a hearing to
determ ne whether he is nentally retarded and, if so, whether
his retardation is so severe as to bar his execution. I n
Atkins, the Court offered sonme guidance regarding how to
determ ne whether a defendant has nental retardation. The Court
noted that “clinical definitions of nmental retardation require
not only subaverage intellectual functi oni ng, but al so
significant limtations in adaptive skills such as
conmuni cati on, sel f-care, and self-direction that became
mani f est before age 18.” 1d. at 318, 122 S. . at 2250.

117 W addressed the application of the standards set
forth in Atkins to our death penalty cases in State v. Gell
205 Ariz. 57, 66 P.3d 1234 (2003). In Gell, the trial judge
sentenced a capital defendant to death after finding that the
defendant had failed to establish that he was nentally retarded.

Id. at 61, 27, 66 P.3d at 1238. Because Grell was sentenced

3 W note that as originally witten, A RS 8§ 13-703.02
applied only prospectively to cases in which the State filed its
notice of intent to seek the death penalty after the effective
date of the statute. The statute was anmended in 2002, however,
to apply to all capital sentencing proceedings, including
resent enci ng proceedi ngs. See id. 8§ 13-703.02(J) (Supp. 2003);
2002 Ariz. Sess. Laws 5th Spec. Sess., ch. 1, § 4.

- 10 -



before the Suprene Court issued its decision in Atkins, the
trial judge had considered the nental retardation evidence from
the perspective that such evidence mght establish a statutory
mtigating factor calling for leniency in sentencing, not from
the perspective that such evidence mght raise an absolute bar
to execution. Id. at 63, f 37, 66 P.3d at 1240. W concl uded
that the Atkins decision prohibiting the execution of nentally
retarded offenders as well as Arizona's new statute barring the
inmposition of the death penalty on nentally retarded offenders
had “so changed the |andscape of death penalty jurisprudence
that the trial court sinply could not have applied the correct
principles during sentencing.” Id. 1 37-38. As a consequence —
and because Gell had nmade a showi ng of subaverage intellectual
functioning, deficits in adaptive functioning, and onset before
age 18 — we held that due process required that Gell’s case be
remanded for an Atkins hearing to determ ne whether Gell had
nmental retardation. See id. ¢ 41. Qur rationale in doing so
was that the trial judge's decision not to accept nental
retardation as mtigation mght differ when viewing the sane
evidence as a bar to execution: “[T]he adversarial procedure by
which Gell’s nmental retardation was considered differed in
nature and scope from the process created by the legislature in

A R S § 13-703.02, which contenplates a nore thorough



exam nation by experts selected by the trial judge, in
consultation with the parties.” 1d. T 40.

118 Dann’s case differs from Gell’s, however, because
while Gell had presented extensive evidence of his retardation
at the mtigation hearing, including 1Q tests placing his
intelligence in the “seventy to seventy-five” range specified by
the Supreme Court in Atkins as triggering the nmental retardation
inquiry, Gell also presented expert evidence that he |[|acked
adaptive capacity and that his condition nmanifested itself
before age 18. Id. at 62, T 31-35, 66 P.3d at 1239; see A R S.
8§ 13-703.02(K)(2). Dann, on the other hand, presented two 1Q
tests, one admnistered while he was in first grade, which
produced a neasured 1Q of 123, and a standard WAIS-I1] given to
Dann in preparation for his sentencing hearing, which revealed a
full scale 1Q of 100.* Neither test reveals intelligence at the
| ow | evel necessary to trigger the Atkins/Gell inquiry. Nor
has Dann shown evidence of inpairnment in adaptive capability or
onset before age 18.

119 The only evidence that Dann has offered in this
respect is (1) the 23-point drop in his IQ over three decades,

(2) that he has sone degree of brain damage, and (3) that he

4 In Atkins, the Suprenme Court noted that “a person
receiving [an 1 Q score [on the WAIS-III] of 100 is considered
to have an average |level of cognitive functioning.” 536 U S. at

309 n.5, 122 S. C. at 2245 n.5.

- 12 -



suffers from “an antisocial disorder that shares sone aspects of
borderline personality disorder.” Dann alleges that “A R S. 8§
13-703.02 created a pretrial process by which capital defendants
are evaluated for nental defects” (enphasis added). W disagree
with Dann’s characterization of the [|aw Atkins, Gell, and
Cafiez® recognized the right to a hearing to deternmine nental
retardation, not nental defects. Mental retardation is not
curable or <controllable by nedication, as certain fornms of
mental illness may be.

120 Thi s court recently addr essed whet her ment a
retardation hearings, pursuant to A RS 8§ 13-703.02, are
requi red on resentencing. See State v. Mntaio, CR-99-0439-AP
slip op. at 9T 24-25 (Ariz. Cct. 21, 2003). I n Montafo, the
capital defendant alleged “that his low |I.Q rendered him unable
to understand the legality of his conduct,” and presented expert
testinony that this allegation, considered along wth the
defendant’s “academ c history and his problens that he had when
he was younger . . . affected his ability to conform his conduct
to the law” I1d. 1Y 21-22. Because we could not conclude as a
matter of law from this evidence whether Mntafio was nentally

retarded, we remanded the case to the trial court to determ ne

5 State v. Cafiez, 403 Ariz. Adv. Rep. 25 (June 30,
2003) .



whet her a nental retardation hearing was required under § 13-
703.02. 1d. 7 24.

121 Unl i ke Montafio, however, Dann has offered no evidence
that raises any doubt as to whether he may be nentally retarded.
Al t hough he presented 1Q evidence, he has never alleged nental
retardation and did not offer any evidence denonstrating even
the possibility of nental retardation. He has offered no
evidence of inpairnent of adaptive capability or onset before
age 18. In fact the I1Q evidence Dann offered showed that at the
time of sentencing his full scale 1Q was 100, substantially
above the “seventy to seventy-five’” range that triggers the
mental retardation inquiry. Under Atkins and § 13-703.02,
therefore, Dann’s nental ability far exceeded the threshold
necessary to trigger a nmental retardation inquiry. Because we
conclude as a matter of law that Dann has not net the m ninum
threshol d necessary to trigger an Atkins or 8§ 13-703.02 inquiry,
we deny his request for a hearing on the subject of nental

retardati on.

C. Clains Raised to Avoid Preclusion
122 Dann has raised fourteen separate bases for his claim
that Arizona’'s death penalty is unconstitutional. After

reviewing them we reject each claim and affirm the

constitutionality of the death penalty in Arizona under the



constitutions of both the United States and the State of
Ari zona.

CONCLUSI ON
123 W vacate Dann’s death sentence and remand this case
for jury resentencing pursuant to A RS 88 13-703 to -703.01,
but deny Dann’s request for a hearing pursuant to Atkins or

A RS § 13-703.02.

Rebecca Wiite Berch, Justice

CONCURRI NG

Ruth V. MG egor, Vice Chief Justice

M chael D. Ryan, Justice

JONES, CJ., concurring in part, dissenting in part:

124 | concur in the result, but dissent fromthe majority:s
conclusion that harmess error analysis is appropriate where
sentencing determnations are made by the trial judge in the

absence of the jury. The right to trial by an inpartial jury is

f undanent al . The sentencing phase is, of itself, a life or
death matter. VWere a judge, not a jury, determnes all
guestions pertaining to sentencing, | believe a violation of the
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Sixth Amendnent to the Constitution of the United States has
occurred. In the aftermath of the Suprenme Court:s decision in
Ring v. Arizona, 536 U S. 584, 122 S. C. 2428 (2002) (Ring I1),
the absence of the jury in the sentencing phase of a capital
trial necessarily amounts to structural error. | would renmand
the case for resentencing, sinply on the basis of the Sixth
Amendmnent vi ol ati on. See State v. Ring, 204 Ariz. 534, 565-67
&& 105-14, 65 P.3d 915, 946-48 (2003) (Feldman J., concurring in

part, dissenting in part) (Ring Ill).

Charl es E. Jones, Chief Justice



